Gawn Maſon, Gent. Plaintiff in Error. 
Her MAJESTY's Artorncy-] 


General ex Proſecutions Bald. Defendant in Error. 


win Leighton, Ar. 


— 


The Plaintiff's CASE, 


Opon a Writ of Error brought by him to reverſe a Judg- 
ment given in the Court of Queen's-Bench. 

+ HE Office of Warden of the Fleet is an ancient Office of Inheritance, held by ſeveral Grants from the Crown, and the 

uity of Redemption thereof belonging to Thomas Bromball, an Infant, ſubject to ſeveral Mortgages for ſeveral thouſands 


A. 5. V. & M. of Pounds; was by Act of Parliament Amo 5 Wil. & Mary, veſted in Truſtees to be fold, and the ſame was ſhortly 
after, for a valuable Conſideration, purchaſed by Fobn Tilly, Eſq; in the Name of the Plaintiff Mr. Maſon, ſubject to 
the ſaid Incumberances. A | | i 

Feb. 1697. One Mr. Leigbton, upon Suggeſtion in Chancery, that many Abuſes were committed in the Execution of the ſaid Office, to the 


great Damage of ſeveral of histhen Maj-ſiys Subjects, obtain d a Commiſſion to enquire into the ſame, Whereupon it was found that 


Mr. Ford, the then ading Warden, had permitted one Spencer, and three others, to eſcape voluntarily, and had took twenty Guineas 
for the Eſcape of Spencer; whereby it was pretended the ſaid Office was forfeited to the Crown. | 


25 Nov, 170 Mr, Ford traverſed this Inquiſition, and upon a Tryal at the Queen's: Bench Barr, 25 Nov, 1700, he was acquitted of all the pretended 
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Eſcapes found by the Inquiſition, except Spencers; and was al ſo acquitted of taking any Money of Spencer. And as to the pretended Eſcape 
of Spencer, tho' the Jury thought fit to find him guilty of it; yet it was upon no better Evidence than one ſingle Witneſs, one Emerſon, 
a Bayliff's Follower, who had been twice convicted of Felony, viz. once for Manſlaughter, and once for ſtealing a Silver Tankard : 
And who beſideshad, with others, given a Bond in fix thouſand Pound Penalty for Spencer's true Impriſonment; and ſo ſwore to diſ- 
charge his own Bond; and was atterwards try'd, and found guilty of forſwearing himſelf in what he ſwore at the ſaid Tryal. Yet, 
for this one pretended Eſcape, upon the ſingle Evidence of this profligate Fellow, altho' it alſo appear d at the Tryal, that the Plain- 
tiff, at whoſe Suit Spencer was Impriſoned, was fatisfy'd his Debt, and had ſuſtain'd no Damage by ſuch pretended Eſcape. The Crown 
has been adviſed to inſiſt upon this to be a Forfeiture of the Inheritance of the Office; and the Office was thereupon, by Judgment of 
the Court of Queen s- Bench, ſeiz d into the Queen's Hands, and a Grant made of it to Mr. Leighton for his Life. 

Hereupon the Plaintiff Maſon (in whom the Inheritance of the ſaid Office really was veſted, under a Conveyance of it from the Truſtees 


authoriz d to ſell it by the faid Act of Parliament) put in his Plea, (call'd a Alonſtrance de Droit) to the ſaid Inquiſition, thereby 


alledging that he was ſeiz'd in Fee of the ſaid Office, at the time of the pretended Eſcape and Forfeiture committed by Ford, and 
that Ford was only ſeiz d of it for the Life of one Church, to whom Mr. Maſon had made a Grant of it for Life; and therefore, that 
Ford could not by any Act of his make a Forfeiture of the Inheritance of the ſaid Office, and traverſed and offered to go to Tryal upon 
this Point — That Ar. Ford was not ſeiz'd in Fee of the ſaid Office at the Time of the pretended Eſcape; but the Proſecutor 
declin'd going to Tryal upon this fair Iſſue, and put in a Demurr to the ſaid Plea, thereby confeſſing the ſaid Plea to be true in Fact, 
but inſiſting that the ſame was not well pleaded according to the nice Forms of Law; and accordingly the Court gave Judgment in 
Trinity Term laſt, that the ſaidPlea was not well pleaded, for that Mr. Maſon had not therein ſet forth his Title to the ſaid Office at 
large, from the firſt Grant thereof from the Crown, through every Hand by which it had come to him, 


Which Fudgment, the ſaid Plaintiff Maſon hopes your Lordſhips will reverſe. 


1. For that it was impoſſible for him to ſet forth his Title ſo largely as the Court of Queen - Bench ſeem'd to expect, in Regard 
many of the Deeds belonging to the ſaid Title were, together with the Priſon-houſe, burnt in the great Fire of London in 1666; ſo that 
he could not ſet them forth particularly: And if he could, beſides the Length, Prolixity, and Charge of it, it would have been only 
Inducement, unneceſſary, and to no Manner of Purpoſe, becauſe the Plea mult even then have center d in the ſame Thing, and con- 
cluded with the ſame Traverſe it does now, viz. That Ford was not ſeiz'd in Fee of the Office at the Time of the pretended E ſcape of 
Spencer; which Point, if try'd, would have put Mr. Maſon upon the Neceſſity of ſhewing his Title, to the Satisfaction of the Jury; 
but the Proſecutor prevented that, by putting in a Demurrer; and it would be very hard tor a Man to loſe his Inheritance, for a Defe& 
in Form in his Plea, tho' he had the Advice of Lawyers in framing it, and who advis'd him that the ſame was right. 

2. Fhis pretended Forteiture is to take away the Inheritance from a fair Purchaſer, under an Act of Parliament, and alſo the Right 
of 2 innocent Perſons, who have Mortages thereon for great Sums of Money, for an Offence ſuppos'd to be committed by Mr. Ford, 
who. had only an Eſtate in the Office for Lite, and to | it to a third Perſon who has no Right, but what is created to him by 
the Qath of the ſaid Emerſon, after the begging a Proſecution of a Forfeiture for his own Benefit; which is the frequent Occaſion of 
great Vexation and * to the Subject; and if encourag'd by Succeſs in this Proſecution, may endanger the Inheritances of 
all Offices and Places liable to Forfeiture, as often as any Perſon will beg them. 

3. It was alſo inſiſted upon by the Plaintiff in the Court of Dueer's-Bench, that ſuppoſing an Informality in his Plea yet the In- 
quiſition on which the Forfeiture is grounded, was defective and inſufficient in ſundry Particulars; and therefore the ſaid Inquiſition 
ought to be quaſh'd, and Judgment to be given for the Plaintiff: But the Court of @ueen's-Bench, without Regard to the Exceptions 
taken by the Plaintiff to the Inquiſition, declar'd their Opinion that that Court was not a proper Place to quaſh the foquiſition in; 
and ſo without conſidering the Objections againſt the Inquiſition, gave Judgment againſt the Plaintiff. 


bereſore it is hp d your Lordſbips will be pleas'd to reverſe the ſaid Judgment, and that the Queens Hands may be remov d. 
John Pratt, 
Peter King. 


